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OLC 74-2471/a 


CENTRAL INTELLIGENCE AGENCY > 
WASHINGTON, D.C. 20505 


17 Deo wed . 


Mr. William V. Skidmore 
Office of Management and Budget. 
Washington, D. C. 20503 


Dear Mr. Skidmore: 


This is in reply to your memorandum of November 26, 1974, 
requesting our views on a substitute draft bill to S. 1688, "To amend 
title 5, U.S.C., to protect civilian employees of the executive 
branch of the United States Government in the enjoyment of their 
constitutional rights, to prevent unwarranted governmental invasions 
of their privacy, and for other purposes, '' which was prepared by 
the Committee on the Right of Privacy. 


Since the exemption granted the Central Intelligence Agency in 
section (b) of the bill constitutes a full exemption, no comments are 
being offered on the merits of the bill, except to confirm our prior 
comments requesting an exemption from bills in previous Congresses 
identical to S. 1688. We are grateful that the Committee on the Right 

-of Privacy has recognized our concerns. 


We appreciate the opportunity to comment on this proposed 


legislation. 
‘Sincerely, 
“gicnep | 
George L. Cary 
AE) tee at Legislative Counsel - 
Distribution: : 


Orig’ - Addressee 
1 - OMB Liaison 
1 - Chrono 
- S. 1688 
OLC:PLC:ceg (16 Dec 74) 
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DATE 


3 December 1974 


COMMENTS (Number each comment to show from whom 
to whom. Draw a line across column after each comment.) 


Would appreciate your comments 
on the attached draft bill by 
11 December. 


The draft was prepared by the 
President's Committee on the 
Right of Privacy and is an 
Administration substitute for 
S. 1688, the Ervin bill protecting 
the constitutional rights of 
Government employees. S. 1688 
passed the Senate and is before 
the House Government Operations | 
Committee. The Committee, 
however, is considering a 
Committee Print which was 
scheduled for markup but there 
was no quorum. 


The exemption for the Agency 
in section (b), page 7 of the 
draft bill, should constitute a 
full exemption. Do you agree? 
It is similar to our exemption 
in H.R. 1281, a similar bill, 
which you previously considered 
a full exemption. John Martiny, 
Chief Counsel, House Post 
Office and Civil Service 
Committee, assures me the same] 
exemption is in the Committee 
Print. 


Assistant Legislative Counsel | 
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To amend title 5, United States Code, to protect !civilian employees 
. of the executive branch of the United States Government in the | 
enjoyment of their constitutional rights, to prevent: 
pnwarranted governmental invasions of their privacy, 
7 and for other purposes, | 


Be it enacted by the Senate and House of Representatives of the United 


States of America in Congress assembled, That (a) chapter 71 ef ttle So. 


United States Code, is amended by adding at the end thereof the following new 


subchapter III: - 
. NSUBCHAPTER LIL - EMPLOYEE RIGHTS 


"§ 7171, Policy 


. ¢ 


"It js the policy of the United States, as an employer, to assure that those 


officials of Executive agencies charged with administrative or: supervisory 
responsibility recognize and protect the personal and individual, rights, 


for employment in, 


Re ~ 


entitlements, and benefits of employees of, and applieants 


oma’ we 


Executive agencies. ” 


"§ 7172. Definition 
"For the purpose of this subchapter, ‘official of an Executive agency" means - 
"(}) an officer of an Executive aeney: 
"(2) an lofFicer! of .any of the uniformed services’ as. such terms 
are defined under section 101 of title 373 and — : 
"(3) an individual acting or purporting to act under the: authority of 
sn ERT Car referred to in aeastapl (1) or (2) of this section. 
"§ 7173. Employee rights | | | a ete 
"Ca) An official of an Executive agency may not + | 
HCL) require or request, or attempt to require or eeens eae nance 
of an Executive agency or an applicant for Soc Toymant in an. Executive 
. agency to disclose his race, religion, or nitional origin, or the race, 
religion, or national origin of any of his forebears, This paragraply 
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EXECUTIVE OFFICE OF ‘THE PRESIDENT | 


‘OFFICE OF MANAGEMENT AND BUDGET” 
WASHINGTON, 0.C. 20503 


November 26, 1974 
LEGISLATIVE REFERRAL MEMORANDUM 


To: ' Legislative Liaison Officer 
epartment of State 
Department of Justice 


Department of Health, Education, and Welfare 
Commission on Civil Rights ; 
Equal Employment Opportunity Commission 
Department of the Interior 

Department of the Treasury 

Department of Defense 

Central Intelligence Agency 


Subject: Committee on*the Right of Privacy's draft bill 
"To amend title 5, USC, to protect civilian 
employees of the executive branch of the...purposes." 


The Office of Management:and Budget would aperectate 
receiving the views of your agency on the above subject 
before advising on its relationship to the eee of the 
President,. in accordance with OMB Circular A~19.. 


“ex) To permit expeditious handi ng, it is’ reguestled 
that, your reply be made within 30 days. 


vist ro)y “Special circumstances: require priority treatment: ) 
. and accordingly your views are requested by | 
. ef gt yt wae alt ; $ oh gies Be er ‘ * : at arg . 


riers remy : . ; mes . 
. gen a ee “hh Sa i oe a Sara we a, bt ete 


Questions should be referred to Frank Reeder 
395~4814 ) or to William V. Skidmore ( 395-4870), 
the legislative sli al in nae office. 


ba v 4&s 


“William v. “Skidmore 4d 
Assistant Director for «” 
. Legislative Reference 
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does not prohibit inquiry concerning - \ 
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{ 


NCA) the citizenship of an employee or applicants 


"CB) the national origin of’ an employee or applicant when that 


inquity is considered necessary or advisable to determine suit-— 


‘ 


ability for Behe nuey to: activities or undertakings related to 


the national seaueney of the United States or to law enforcement 


—_—— 


or to. activities or undertakings of any nature outs side the United 


‘States; 


"(C) the race, religion, or national origin of an employee or 
applicant when that matter is in issue in an allegation or complain 
P & P 
of discrimination; or 


"CD) the race, religion, .@r natichal ort o£ an Engh ee or 


“a 


applicant when (i) that matter is Crea selated to or an integra 


part of scientific research or program evaluation, (ii) appropriate 
safeguards have been instituted to preserve both the voluntary - 
participation and the anonymity of the employee or applicant, and 


(iii) the inquiry has-been approved by the Civil Service Commission 


This paragraph docs not prohibit an inquiry ade to satesey the require- 
ments of law providing preference for Indians in connection with function 
or services affecting Indians; | 

“(2) coerce, vequires or request, or attempt to coerce, require, or 
request, an employee of an Executive agency fo-attend or participate in 
a formal or informal meeting, ass sembla ee, or - other group activity held tc 
present; advocate, develop, explain, or otherwise cover in any way, by 


lecture, discussion, discourse, instruction, visual presentation, or 
* ‘ 
! * . . i) v 
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otherwise, any matter or subject other than - 
NCA) the performance of official duties to which that employee 
is Oe may be assigned in the Executive Bcekey or 
"(B) the development of skills, aowladee, or abilities that 
qualify him for the performance of those official duties; 
"(3) coerce, require, or request, or attempt to coerce, require, or 
“vequest, an employee of an Executive agency to - 

“"(a) participate in any way in an activity or undertaking unless 
it is: related to the performance of official duties &6 which the 
employee is or may be assigned in the Executive spans or related 

to the development of skills, knowledge, or abilities that qualify 
Shiim-fousthe performance of those offielal duties: or 

"(B) make any report goneetnine aay activity or undertaking of 

the employee not involving his official duties, except ' 
(4) when there is reason to believe that the activity or . 
undertaking conflicts with, or adversely affects the 
8 performance of, his official duties; or 
"(iid as authorized to de won eens aes naveetaph (6) 
. of eee rad 
white pedndraph does not prohibit the use of appropriate publicity to 
inform employees of requests for assistance from public service prograns 


or organizations; 


"(4) require or request, or attempt to require or request, an’ employea 


of an Executive agency or an applicant for employment in an Executive 


agency to submit to an interrogation or examination or to take a polygraph 
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or psychological test designed to elicit from the employee or applicant 


jnformation concerning his personal relationship with any individual 


related to him by blood or marriage, his religious beliefs or practices, 


or his attitude or conduct with respect to sexual matters, This 


paragraph does not prohibit - 


“CA) a physfeian-£ron eliciting « this information or authorizing 


these tests in the diagnosis or treatment of an employee or 


applicant in individual cases and not pursuant to general practice 


or regulation governing the examination of employees or applicants, 


when the physician considers the information necessary to enable 


him to determine whether or not the employee or applicant is 
a F aol : 
Or. AL. : : 


suffering Lien mental illness3u 


—"CB) an official of an Executive agency from advising an employee 


or applicant of a specific charge of sexual misconduct made against 


the employee or applicant and giving him a £ull opportunity to 


refute the charge; or 


Eee an  OfEi dial of an Executive agency from eliciting, from aw 


a ae or applicant, in individual cases and not pursuant to 


general practice or regulation, information concerning the personal 


relationship of the employee or applicant with any individual 


related to him by blood or marriage, when that official considers 


the information rlecessaty in- the interest of national security; 


"(5) coerce or require, or attempt to coerce or require, an employee 


of an Executive “agency to invests his earnings ‘in bonds or other obligati 


or securities ates by the United States or by an Fxecutive agency’, 
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make donations to any institution or cause.of any kind. This varagraoh 
does “not prohibit an official of an Executive agency froin calling 


meetings and taking any action ‘appropriate to inform an employee of the 


opportunity - 


“4 


‘This paragrach.does .not. prohibit - 


"CA) ‘voluntarily to invest his earnings in bonds or are 
obligations or securities issued by the United States or by a 
Executive agency or 
4B) voluntarily to make donations to any institution or cause; 
"(6) cequire or request , or attempt to meaunee or request, an emoloyee 
of an Executive agency (other than a Presidential appointee) to disclose 
his cohen or the property of any member of his family or household. 
"(A) the i of the Treasury or any other Executive | 
agency fio requiring an puree | to make such reports as may be 
necessary or aoprooriate tee the determination of his liability 
for taxes, tariffs, customs duties, or similar Perr to the 
United States} ox - 3 
"(B) an official of an Executive agency from eeduieine an 
employee who participates in any mannex‘ $n, or may affect, any — 
determination with respect to ~- 
res) a Government contract or grant; 
/ "Gd) the regulation or licensing be non-Federal enterorise; 


' "(Ciii) the tax or otter liability of any verson to che 


United States; or 
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1 “WChv) a aie that requires expenditure of money of the 
2 ' United States; 
3 . £rom disclosing specific items of the property of that employee, 
4 or aowettes items of the property of any member of his family or 
2: household, which may tend to indicate a conflict of interest with 
6 respect to the perfomance of ‘any of the official duties to which 
7 ‘the employee is or may be assigned. 
. - 
8 As used. in this paragraph, ‘property? includes items of property, income, 
9 = and other assets, and the source thereof, liabilities, and personal and 
10 domestic expenditures; 
-Ll (7) prohibit ax restrict, or atteypt to" protfibit or restrict, the 
‘12 iuevetee by an employee of an Executive agency of the right of reasonable 
13 communication with any official of his agency} or ) 
14 "C8) xémove, suspend or furlough from duty weet pay, demote, reduce 
15 in rank, seniority, status, pay, or performance or efficiency rating, 
16 deny promotion to, relocate, reassi ign, discipline, or discriminate in 
WW. regard to any employment right, entitlement, or benefit or any term or 
18 etndeeion of employment of, an employee of an Executive agency, or 
19 threaten to commit ae of those acts, by reason of - 
20 "(A) the refusal or failure of the employee to subinit to or 
21 conply with any requirement, request, or action prohibited by this 
22 subsection; or a i ; . 
23 a "(B) the exercise by the eae of any right, entitlement, 
24. benefit, or other protection granted or ancured by this section, 
25 ? | 
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Cb) The provisions of subsection (a) of this section do not apply to - 
"(1) the Central THuemiieewes Agency} 
"(2) che National Security Agency}; 
"(3) the Federal Bureau of Investigation; or 
(4). ang other Exacueive agency, or part thereof, as the Rresident, 
in the interest of national security, may designate. | 
"(e) An employee of, or an applicant fae employment in, an Executive agency 
who claims to be aggrieved by a ielation or threatened violation of subsection 
(a) of this section is entitled to file-a grievance with the aces concernad 
not later than 15 days after the date of the violation or threatened viecianie 
(b) The analysis of chapter 71 of title,5, Unitid-States Code, is amended by 
te i ' kal . 


adding the following at the end thereof: 


"SUBCHAPTER IIT - EMPLOYEE RIGHTS 


"Sec, 


"71i71, Policy. 
“7172. Dafinition. 


"7173, Employee rights." © . a 
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Analysis of differences between draft bill and S. 1688 


The primary purpose of the draft substitute bill for S. 1688 is to 
soften ‘the effect of the provisions of S. 1688 on Government: operations by 
including ‘appropriate except Ors to most of ae prohibitions therein and 
by eliminating the provisions which would be most difficult to administer 
and most atecopeive of Government operations. The substitute bill has been 
drafted in the form of amendments to title 5, United States Code, which 


contains most personnel statutes relating to Government employees, The 


-. draft bill adds a subchapter Lit; "Employee Rights," composed of sections 


7171, 7172, and 7173, te chapter 71 of title 5. a 


Section 7171, Bouteys reaffirms the intent of S. 1688 to protect 


_ constitutional a of Government Employees ang prevent unwarranted 


veal we Rane 


povarnnctal: snvasions of their privacy by stating that the ‘policy of the 
United States, as an aes is to assure that those officials of Rusdunive 
esenescs charged with administrative’ or supervisory responsibility recognize 
gis protect the personal and individual rights, Sica Piancatss and benefits 
of employees of and applicants for employment in ‘Executive agencies 

"The proposed section 7172 in the draft bali contains definitions 
extending coverage to officers of Executive agencies and uniformed services, 
and those purporting to act under the authority of the officer.: 

' Phe proposed section 7173(a) contains eight paragraphs comparable in 
content to most of the subsections of section 1 of S. 1688. Paragraph (1), 
comparable to section l(a) of S. 1688, prohibits inquiries: of employee $s or 


applicants about race, religion, or national origin, but see to the 
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“exceptions inquiries related to discrimination complaints, sclentific 


research program evaluation, and Indian preference. 
f : ‘ MT . 
The proposed paragraphs (2) and (3) the draft bill, eomparabie to 
section 1(b), (c), and - of S. 1688, prohibit Regutced ox requested 
Beeecisnce at: meetings or activities not related to official duties or 


making a report of such absence or nonpartiédpation, The draft bill makes 


exceptions for conflict-of-interest situations, where the activity adversely 


affects the performance of official duties, and requests for assistance from 


public service programs or organizations. 

“the sropoted paragraph (4), comparable to section 1(e) and L(£) of 
S. 1688, prohibits inquiries, including the use of the polygraph, concerning 
an employee's personal relationship with any ance related to hin by 


brood or mareteee Bes religious. beliefs .or practices or his eeheode or 


o Bet we aren) “ 


conduct with: oe to sexual matters.™ The draft bill adds to the exceptions 


a4 


din He bill an additional Subeoda an: for national secienty matters. 


: The draft bill does aoe contain a provision comparable to section 1(g) 


of S. 1688 because the political activities provisions of existing law 
are comparable to this peOvrs tons 


The proposed paragraph (5), éouperabie to section ‘.(h) of S. 1688, 


- 


& 


_ prohibits forced participation in bond drives or other campaigns of any 


“institution. Both provisions allow meetings to afford employees the 


4 


opportunity to make voluntary contributions. 
| The proposed paragraph (6), comparable to section L(i) and (3) of 

S. 1688, prohibits inquiries about the proporty of an employee or his 

family. ‘he draft bill. adds to the exceptions ones for participants in 

Government contracts or grants and the regulation or Licensing of aoa - 


4 


Fedaral enterprises, 
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The proposed paragraph (7), reaffirming the right of a & qaployee to 


xeasonable communication with any official of his agency is a replacment 
for section 10), which pronbves any intertogation gf an qnployeg under 


investigation for misconduct without the presence gf the employee's counge: 


or other person of his choice. (If this latter preyigion vere ¢ 
broadly construed it could cause massive disruption ef the dayatozuday 


operations of the Government.) 


Bele 


“The proposed paragraph (8) in the draft bill, egmparable te section 10 


of S. 1688, prohibits retaliatory action against an ee for refusing to 


The proposed section 7173(b) in the eee excludes from its covera; 


the CIA, NSA, FBI, and any other agency designated hy the Pre egidgnt for 


2 “Tr 
national security reasons, See 7 a7 


we 


Soctieue 6, 7, and 8 of -S, 1688 exempts the eta and 


Ree 


nd NSA from sene of 
the bill's provisions while section 9 exempts the ERE frem all ef the bill's 
provisions. | 
The proposed section 7173(c) in the draft bili autherizes emp 


file grievances with their agencies for vaotRerons. ef the provisions ef the 


am 


and § of S, 1688 


bill. This is a Bibe Te ceee for the provisions of sectiens 

providing for judicial review and review by a Board gf Emp lovee Rights, as 
- 2 ; 

well as a grievance procedure under section 10 of &, 4688. Sectieans 2 and 3 


of S, 1688 have been made unnecessary by the broader janguase ef the gubstitut 


draft bill. 
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